IN THE 5" JUDICIAL CIRCUIT OF THE STATE OF MISSOURI
IN RE: EXPUNGEMENT UNDER CONSTITUTIONAL AMENDMENT 3

ADMINISTRATIVE ORDER

WHEREAS, by Constitutional Amendment 3 approved by the voters on November 8,
2022, changes were made to Article X1V, Section 2 of the Missouri Constitution, to provide in
part that persons previously convicted of certain marijuana-related offenses may be eligible to have
their conviction(s) expunged, absent good cause for denial, and

WHEREAS, Article X1V, Section 2 of the Missouri Constitution includes a definition for
both “marijuana” and “marijuana-infused products” but “tetrahydrocannabinol” is not included in
either definition nor is “tetrahydrocannabinol” defined anywhere in Article XIV, Section 2 of the
Missouri Constitution, and

WHEREAS, Article X1V, Section 2 of the Missouri Constitution includes a definition of
“marijuana accessories” similar to that of “drug paraphernalia” as set forth in current Missouri
Statutes and that possession of those items is legal, and

WHEREAS, Article X1V, Section 2 of the Missouri Constitution provides for a petition-
based process for any person who is currently incarcerated for certain marijuana-related offenses
and an automatic process of certain marijuana-related offenses for such persons who are currently
on probation or parole and for those who have completed their sentence and been released from
jail, prison, or supervision by the Department of Corrections for eligible marijuana-related
offenses, and

WHEREAS, Article X1V, Section 2 of the Missouri Constitution does not provide a
provision for persons not currently incarcerated, and

WHEREAS, it is the duty of the judicial branch to be fair and impartial to all parties and it
is not the duty of the judicial branch to seek out and discover admissible evidence in support of or
in opposition to a party’s position, and

WHEREAS, the effective time periods associated with the obligation of Courts to either
process petitions for expungement or to automatically expunge records of eligible persons require
the implementation of certain processes to consider petitions, review voluminous and in some
cases decades-old Court records, and to enter appropriate Orders — all in accordance with the
requirements of the law, including, but not limited to, guidelines and rules provided/issued by the
Office of State Courts Administrator and/or the Supreme Court of Missouri, as well as any
applicable Circuit Court Rules, and

NOW THEREFORE ON THIS 27" DAY OF FEBRUARY, 2023, IN ORDER TO PROVIDE
DIRECTION FOR COMPLIANCE WITH ARTICLE XIV, SECTION 2, IT IS HEREBY
ORDERED AS FOLLOWS:



1. The Circuit Clerks® of the 5 Judicial Circuit, in accordance with the provisions of
Article XIV, Section 2.10(7)(a) of the Missouri Constitution shall receive without
filing fee, a petition for expungement filed by any person currently incarcerated in a
prison, jail or halfway house and who seeks the expungement of a marijuana-related
offense that would not have been a crime or would have been a lesser offense had
sections 1 and 2 of Article X1V of the Missouri Constitution been in effect at the time
of the offence, or that is a misdemeanor, class E felony, or class D felony involving
less than three pounds (48 ounces or 1,360.78 grams) excluding distribution or
delivery to a minor, any offense involving violence, or any offense of operating a
motor vehicle while under the influence of marijuana.

2. Upon the filing of a petition as provided in paragraph one (1) above, the clerk shall
provide notice in same manner as provided in section 610.140 RSMo. and shall
present it to the judge responsible for the determination of the expungement for
scheduling and adjudication in accordance with and within the timelines set forth in
Article XIV, Section 2.10(7)(a) of the Missouri Constitution, Supreme Court Rule
155, Supreme Court Operating Rule 4 and/or applicable processes and forms
provided by the Office of State Courts Administrator, as well as in accordance with
this Court’s Local Rules.

3. Commencing immediately, in accordance with the provisions of Article XIV, Section
2.10(7)(b) of the Missouri Constitution, the Court shall undertake a comprehensive
review of Court records to determine those persons currently on probation or parole
who may be eligible for automatic expungement of certain marijuana-related
convictions that would not have been a crime or would have been a lesser offense
had sections 1 and 2 of Article X1V of the Missouri Constitution been in effect at the
time of the offence, or that is a misdemeanor, class E felony, or class D felony
involving less than three pounds (48 ounces or 1,360.78 grams), excluding
distribution or delivery to a minor or any offense of operating a motor vehicle while
under the influence of marijuana.? Such review shall begin with the Circuit Clerks
reviewing the information and guidance provided by the Office of State Courts
Administrator regarding cases that are potentially eligible for expungement, and
preparing the form orders provided by the Office of State Courts Administrator for
the Court’s review.

4. Commencing immediately, in accordance with the provisions of Article XIV, Section
2.10(8)(a) of the Missouri Constitution, the Court shall undertake a comprehensive
review of Court records to determine those persons no longer incarcerated or under
the supervision of the of board of corrections® who may be eligible for automatic
expungement of marijuana offense that would not have been a crime or would have
been a lesser offense had sections 1 and 2 of Article X1V of the Missouri Constitution

! As used in this order, “Circuit Clerks and Circuit Clerk” includes the elected Circuit Clerk and her deputies.

2 This is different than section 2.10(7)(a) and section 2.10(8)(a) which both include the phrase-“any offense
involving violence”.

3 Although the Court believes this section is unclear concerning expungement of suspended imposition of sentences
(SIS) dispositions, using rules of construction and determining that not allowing expungement of SIS dispositions
would lead to an absurd result, the Court interprets this section to allow for the expungement of SIS dispositions.



been in effect at the time of the offense, or that is a misdemeanor, or that is a felony,
excluding distribution or delivery to a minor, any offense involving violence, or any
offense of operating a motor vehicle while under the influence of marijuana. Such
review shall begin with the Circuit Clerks reviewing the information and guidance
provided by the Office of State Courts Administrator regarding cases that are
potentially eligible for expungement, and preparing the form orders provided by the
Office of State Courts Administrator for the Court’s review.

5. Inreviewing cases for presentation to a judge for automatic expungement, the Circuit
Clerk shall review the charging document and any information concerning the
disposition of the case in the court file* and shall provide information to the judge on
cases with findings of guilt on qualifying offenses based on the following guidelines:

a) Marijuana offenses-any offense that includes “marijuana” or “marihuana” in
the content of the charge on the charging document.

b) Drug paraphernalia offenses-any drug paraphernalia offense where it is the
only charge on the charging document or where the charging document reflects
the paraphernalia was or could have been marijuana accessories because either
the charging document reflects the paraphernalia was used for marijuana or
there was a companion drug charge involving marijuana.

c) Tetrahydrocannabinol (THC) offenses-only offenses where the charging
document reflects that the THC was extracted from the marijuana plant.

d) A, B, and C felony offenses-all class A, B, and C felonies for offenses as
explained above shall be presented to the judge if an individual is no longer
incarcerated nor under supervision for probation or parole for the offense.

e) Misdemeanors and class D and E felonies offenses-all misdemeanors and class
D and E felonies for offenses explained above shall be presented to the judge
unless the individual is incarcerated for the offense.

6. Upon finding a case that may be subject to automatic expungement, the Circuit Clerk
shall provide a copy of the charging document, information to show how the case
was disposed, any information in the court’s file concerning the defendant’s
incarceration status or status on probation or parole, and a proposed order of
expungement in the form prepared by the Office of the State Court Administrator to
the judge deciding the expungement issue.

7. In any case where after review, the Circuit Clerk is unable to decide whether or not
the case is subject to automatic expungement under the guidelines of this
Administrative Order, the file shall be presented to the judge for determination.

8. If a person who is not currently incarcerated files a petition for expungement of
arrest and conviction records pertaining to an offense, marijuana-related or
otherwise, that petition must be treated as any other petition for expungement,

4 The Circuit Clerk shall not be responsible for examining information contained in the file to determine if a charge
qualifies for expungement, but instead, shall only take the actions as directed under this Administrative Order to
provide information from the file for a judge to consider in determining if an offense qualifies for expungement.



10.

11.

12.

including with respect to the assessment of statutory filing fees. This is so because,
although such a person’s eligible marijuana-related offense(s) will eventually be
expunged under the automatic expungement process referenced above, the
Amendment does not provide a petition-based mechanism for expungement of
marijuana-related offenses for people who are not currently incarcerated.

Upon finding an expungement is warranted under Article X1V, Section 2 of the
Missouri Constitution, the court shall issue an order to expunge all records and files
related to the arrest, citation, investigation, charge, adjudication of guilt, criminal
proceedings, and probation related to the sentence with a certificate of the Circuit
Clerk that the offense for which the person was convicted has been expunged and
that its effect is to annul the record of arrest, conviction, and sentence.

The Circuit Clerk shall provide a copy of the order of expungement to the person
who is the subject of the record at the person’s last known address, the arresting
agency, prosecuting attorneys, central state depository of criminal records, and any
other entity that may have a record related to the order to expunge.

The Circuit Clerk shall keep a special index of cases that have been expunged
together with the expungement order and the certificate issued. The index shall list
only the name of the person convicted of the offense, his or her date of birth, the
docket number, and the criminal offense(s) that was/were the subject of the
expungement. The special index and related documents shall be confidential and
shall be physically and electronically segregated in a manner that ensures
confidentiality and that limits access to authorized persons. The court may permit
special access to the index and the documents for research purposes pursuant to the
rules for public access to court records. The index and documents made available to
others by the court may not include any identifying information.

In addition to the procedures provided above for completion of an expungement, the
Circuit Clerk shall take the following actions in her office depending on the medium
in which the case is maintained:

Microfiche
Partial expungement-a notation shall be made on the microfiche sheet(s) reflecting
the case has been partially expunged and no public access shall
be provided without redaction of the expunged information.

Total expungement-a notation shall be made on the microfiche sheet(s) reflecting the
case has been totally expunged and no public access shall be
allowed.

Microfilm
Partial expungement-a notation shall be made in the microfilm index book reflecting
the case has been partially expunged, a notation shall be made
on the microfilm reel reflecting and identifying a case that has



13.

14.

15.

partially expunged, and no public access shall be provided
without redaction of the expunged information.

Total expungement-a notation shall be made in the microfilm index book reflecting
the case has been totally expunged, a notation shall be made on
the microfilm reel reflecting and identifying a case that has been
totally expunged, and no public access shall be allowed.

Paper
Partial expungement-the expungement order and certificate shall be filed, a docket

entry shall be made in the file reflecting the case has been
partially expunged, and no public access shall be provided
without redaction of the expunged information.

Total expungement-the expungement order and certificate shall be filed, a docket
entry shall be made in the file reflecting the case has been totally
expunged, and no public access shall be allowed.

Electronic

Partial expungement-the expungement order with certificate of expungement shall
be filed at a security level of six (6), the security level of the
charging document and any other document referencing the
expunged offense(s) shall be raised to six (6), a docket entry
shall be made in the file reflecting the case has been partially
expunged, the Case Description of the case shall be changed by
adding “PARTIALLY EXPUNGED”, and no public access
shall be provided without redaction of the expunged
information.

Total expungement-the expungement order with certificate of expungement shall be
filed, a docket entry shall be made in the file reflecting the case
has been totally expunged, the Case Description of the case shall
be changed to “EXPUNGED?”, the security level of the file shall
be increased to nine (9), and no public access shall be allowed.

For all felony cases, the underlying associate court case shall be expunged as
provided above.

The processes for implementing the provisions of Article XIV, Section 2 of the
Missouri Constitution as summarized herein, including the form and entry of
appropriate orders, judgments, certifications and other case-related actions shall be
in all respects as directed by the Office of State Courts Administrator and the
Supreme Court of Missouri.

The Court, through its judicial personnel and subject to appropriations for additional
resources, shall take all reasonable steps to complete the processes required by



Article X1V, Section 2 of the Missouri Constitution in accordance with the deadlines
set forth therein.

SO ORDERED.

COURT SEAL OF

DATE: March 2, 2023 ,
ate Schaefer, Presiding Judge

BUCHANAN COUNTY
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